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§416.974

8§416.974 Evaluation guides if you are
an employee.

(a) General. We use several guides to
decide whether the work you have done
shows that you are able to do substan-
tial gainful activity.

(1) Your earnings may show you have
done substantial gainful activity. The
amount of your earnings from work
you have done may show that you en-
gaged in substantial gainful activity.
Generally, if you worked for substan-
tial earnings, this will show that you
are able to do substantial gainful activ-
ity. On the other hand, the fact that
your earnings are not substantial will
not necessarily show that you are not
able to do substantial gainful activity.
We will generally consider work that
you are forced to stop after a short
time because of your impairment as an
unsuccessful work attempt and your
earnings from that work will not show
that you are able to do substantial
gainful activity.

(2) We consider only the amounts you
earn. We do not consider any income
not directly related to your productiv-
ity when we decide whether you have
done substantial gainful activity. If
your earnings are being subsidized, the
amount of the subsidy is not counted
when we determine whether or not
your work is substantial gainful activ-
ity. Thus, where work is done under
special conditions, we only consider
the part of your pay which you actu-
ally *“‘earn”. For example, where a
handicapped person does simple tasks
under close and continuous super-
vision, we would not determine that
the person worked at the substantial
gainful activity level only on the basis
of the amount of pay. An employer
may set a specific amount as a subsidy
after figuring the reasonable value of
the employee’s services. If your work is
subsidized and your employer does not
set the amount of the subsidy or does
not adequately explain how the subsidy
was figured, we will investigate to see
how much your work is worth.

(3) If you are working in a sheltered or
special environment. If you are working
in a sheltered workshop, you may or
may not be earning the amounts you
are being paid. The fact that the shel-
tered workshop or similar facility is
operating at a loss or is receiving some
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charitable contributions or govern-
mental aid does not establish that you
are not earning all you are being paid.
Since persons in military service being
treated for severe impairments usually
continue to receive full pay, we evalu-
ate work activity in a therapy program
or while on limited duty by comparing
it with similar work in the civilian
work force or on the basis of reason-
able worth of the work, rather than on
the actual amount of the earnings.

(b) Earnings guidelines. (1) General. If
you are an employee, we first consider
the criteria in paragraph (a) of this sec-
tion, and §416.976, and then the guides
in paragraphs (b)(2), (3), (4), (5), and (6)
of this section.

(2) Earnings that will ordinarily show
that you have engaged in substantial
gainful activity. We will consider that
your earnings from your work activi-
ties as an employee show that you have
engaged in substantial gainful activity
if—

(i) Your earnings averaged more than
$200 a month in calendar years prior to
1976;

(if) Your earnings averaged more
than $230 a month in calendar year
1976;

(ifi) Your earnings averaged more
than $240 a month in calendar year
1977;

(iv) Your earnings averaged more
than $260 a month in calendar year
1978;

(v) Your earnings averaged more
than $280 a month in calendar year
1979;

(vi) Your earnings averaged more
than $300 a month in calendar years
after 1979 and before 1990; or

(vii) Your earnings averaged more
than $500 a month in calendar years
after 1989.

(3) Earnings that will ordinarily show
that you have not engaged in substantial
gainful activity. We will generally con-
sider that the earnings from your work
as an employee will show that you
have not engaged in substantial gainful
activity if—

(i) Your earnings averaged less than
$130 a month in calendar years before
1976;

(i) Your earnings averaged less than
$150 a month in calendar year 1976;
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(iii) Your earnings averaged less than
$160 a month in calendar year 1977;

(iv) Your earnings averaged less than
$170 a month in calendar year 1978;

(v) Your earnings averaged less than
$180 a month in calendar year 1979;

(vi) Your earnings averaged less than
$190 a month in calendar years after
1979 and before 1990; or

(vii) Your earnings averaged less
than $300 a month in calendar years
after 1989.

(4) If you work in a sheltered workshop.
If you are working in a sheltered work-
shop or a comparable facility espe-
cially set up for severely impaired per-
sons, your earnings and activities will
ordinarily establish that you have not
done substantial gainful activity if—

(i) Your average earnings are not
greater than $200 a month in calendar
years prior to 1976;

(ii) Your average earnings are not
greater than $230 a month in calendar
year 1976;

(iii) Your average earnings are not
greater than $240 a month in calendar
year 1977;

(iv) Your average earnings are not
greater than $260 a month in calendar
year 1978;

(v) Your average earnings are not
greater than $280 a month in calendar
year 1979;

(vi) Your average earnings are not
greater than $300 a month in calendar
years after 1979 and before 1990; or

(vii) Your average earnings are not
greater than $500 a month in calendar
years after 1989.

(5) If there is evidence showing that you
may have done substantial gainful activ-
ity. If there is evidence showing that
you may have done substantial gainful
activity, we will apply the critera in
paragraph (b)(6) of this section regard-
ing comparability and value of serv-
ices.

(6) Earnings that are not high or low
enough to show whether you engaged in
substantial gainful activity. If your earn-
ings, on the average, are between the
amounts shown in paragraphs (b) (2)
and (3) of this section, we will gen-
erally consider other information in
addition to your earnings, such as
whether—

(i) Your work is comparable to that
of unimpaired people in your commu-
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nity who are doing the same or similar
occupations as their means of liveli-
hood, taking into account the time, en-
ergy, skill, and responsibility involved
in the work, or

(ii) Your work, although signifi-
cantly less than that done by
unimpaired people, is clearly worth the
amounts shown in paragraph (b)(2) of
this section, according to pay scales in
your community.

[46 FR 4871, Jan. 19, 1981, as amended at 48
FR 21939, May 16, 1983; 49 FR 22274, May 29,
1984; 54 FR 53605, Dec. 29, 1989]

§416.975 Evaluation guides if you are
self-employed.

(a) If you are a self employed person.
We will consider your activities and
their value to your business to decide
whether you have engaged in substan-
tial gainful activity if you are self-em-
ployed. We will not consider your in-
come alone since the amount of income
you actually receive may depend upon
a number of different factors like cap-
ital investment, profit sharing agree-
ments, etc. We will generally consider
work that you are forced to stop after
a short time because of your impair-
ment as an unsuccessful work attempt
and your income from that work will
not show that you are able to do sub-
stantial gainful activity. We will
evaluate your work activity on the
value to the business of your services
regardless of whether you receive an
immediate income for your services.
We consider that you have engaged in
substantial gainful activity if—

(1) Your work activity, in terms of
factors such as hours, skills, energy
output, efficiency, duties, and respon-
sibilities, is comparable to that of
unimpaired individuals in your com-
munity who are in the same or similar
businesses as their means of livelihood;

(2) Your work activity, although not
comparable to that of unimpaired indi-
viduals, is clearly worth the amount
shown in §416.974(b)(2) when considered
in terms of its value to the business, or
when compared to the salary that an
owner would pay to an employee to do
the work you are doing; or

(3) You render services that are sig-
nificant to the operation of the busi-
ness and receive a substantial income
from the business.

755



		Superintendent of Documents
	2015-01-27T17:25:07-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




